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Avondale Industries (“Avondale’) petitions this Court for review of a judgment of the
Benefits Review Board (“BRB”) awarding $15,500 in attorney’ sfees to respondent Charlene Davis
(“Davis’) pursuant to the Longshoreman and Harbor Workers Compensation Act (“LHWCA”) §

28(b), 33 U.S.C. § 928(b).



|. FACTSAND PROCEEDINGS

Davisinjured her back during the course of her employment with Avondalein February 1993.
Avonda e voluntarily paid temporary total disability benefits. When Davis's physician released her
to light duty, Avondale offered her severa light duty positions, which she refused to accept. Thus,
Avondale terminated her benefits, and Davis filed a claim.

The administrative law judge (“ALJ’) held a hearing on March 26, 1998, and issued an
opinion on March 9, 1999. The ALJfound that Davis reached her maximum medical improvement
in August 1995, and that Avondale properly terminated her benefits. The ALJordered Avondaleto
pay for dl future psychiatric treatment that was necessary to treat the severe depression Davis had
developed asaresult of the accident. In addition, the AL Jassessed penatiesagainst Avondalein the
amount of $736.50 because it had changed Davis' s compensation rate without providing sufficient
information to the Secretary of Labor when it made the change. Avondale did not appeal.

Davis sattorney filed for attorney’ sfeesin the amount of $30,000 for thework he performed
on Davis's claim pursuant to the LHWCA 8§ 28(b), 33 U.S.C. § 928(b). Avondale objected, arguing
that Davis sattorney did not work ontheissuesupon which Davis had prevailed, and that the limited
issues upon which she succeeded related only to issuesraised by the ALJ. The ALJ agreed that the
fees were excessive, reduced severa excessive entries, and tailored the fee award to $15,500 in
proportion to the limited success of Davis' s claims

Avondale appealed to the BRB, again contending that Davis s attorney had little or no effect
onthe ALJ s decision to award compensation to Davis. The BRB remanded to the ALJfor further

consideration of three issues: (1) the extent to which counsel’ s efforts affected the award of future



psychiatric treatment; (2) the extent to which counsel’s efforts affected the award of penalties and
interest; and (3) the rationale for reducing the fee by one-third.

The ALJ rendered its decison on April 10, 2001, finding that counsel’s efforts were
“intimately related” to Davis s success. Further, he explained that, after reducing several excessive
entries, hefurther reduced the award by one-third because Davis had prevailed on two-thirds, or four
of sx, of the issues presented. Applying a deferential standard of review, the BRB affirmed.
Avondale petitioned for reconsideration of the decision en banc. Finding that the fee award was
supported by substantial evidence on the record, and that the ALJapplied the correct legal standard,
the BRB again affirmed. Avondale now appeals the BRB’ s decision.

I[I. STANDARD OF REVIEW

When reviewing decisions of the BRB, this Court examines “whether [the BRB] correctly
concluded that the Administrative Law Judge’ s order was supported by substantial evidence on the
record as awhole and is in accordance with thelaw.” Conoco v. Dir., OWCP, 194 F.3d 684, 687
(5th Cir. 2000) (quoting Ingalls Shipbuilding, Inc. v. Dir., OWCP, 991 F.2d 163, 165 (5th Cir.

1993)).

[11. DISCUSSION
On appeal, Avonda e urgesthis Court to vacate the BRB’ sdecisionto affirmthe ALJ saward
of attorney’ sfees because: (1) the ALJ sdecision to award Davis coverage of her future psychiatric
treatment was based uponthe ALJ sown rationale; and (2) the ALJ sdecision to assessthe $736.50
penalty againg Avondale only required the ALJto apply factsto law.

The applicable provision of the LHWCA 8 28(b), provides in pertinent part:



[I]f the compensation. . . awarded is greater than the amount paid or tendered by the

employer or carrier, a reasonable attorney’s fee based solely upon the difference

between the amount awarded and the amount tendered or paid shall be awarded.
33U.S.C. §928(b) (emphasisadded). Because 8§ 28(b) requiresashowing of successby the claimant
for the award of attorney’ sfees, an ALJ must apply the factors set forth in Hensley v. Eckerhart® in
determiningwhether an award of attorney’ sfeesiswarranted. See George Hyman Constr. v. Brooks,
963 F.2d 1532, 1535 (D.C. Cir. 1992) (applying Hensley v. Eckerhart, 461 U.S. 424, 434 (1983),
in reviewing a BRB’ s affirmance of an award of attorney’s fees under 33 U.S.C. § 928(b)).

Hendley prescribes a two-step analysis with regard to the award of attorney’s fees to a
prevailing party. First, the ALJ should confine the fee award only to work done on the successful
clams. Id. Second, the success obtained on the remaining clams should be proportional to the
efforts expended by counsel. Accordingly, “[w]hen a party achieves only partia or limited success
... then compensation for dl of the hours reasonably expended on thelitigation asawhole. . . may
be an excessive amount.” 1d. (internal quotations omitted).

To some extent, the ALJ in this case applied the proper legal framework, determining that
counsel’s work was “intimately related” to the clams on which Davis was successful, and then
reducing the entirefeein light of the fact that she was only successful on four of her Sx clams. After

areview of the record, it is clear that Davis's counsel expended a great deal of effort presenting

evidence of Davis's psychological condition and entitlement to future coverage of treatment. As

*As noted in George Hyman Construction v. Brooks, 963 F.2d 1532, 1535-36 (D.C. Cir.
1992), although the analysis applied in Hendley v. Eckerhart, 461 U.S. 424, 434 (1983), originally
applied in the 42 U.S.C. § 1988 attorney’ s fees context, the Hensley Court explicitly stated that
the standards set forth in the opinion were “generally applicable in al cases in which Congress has
authorized an award of feesto aprevailing party.” Hensley, 461 U.S. at 433 n.7 (internal
guotations omitted); see Ingalls Shipbuilding, 991 F.2d at 166.
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such, the ALJ did not err in finding that Davis' s counsel’ swork was interrelated with the claims on
which Davis was successful. Seeid. at 1538.

Where the ALJ s analysis falls short, however, is hisfailure to further take into account the
fact that Davis only recovered the limited amount of $736.50 in penalties and interest, plus future
medical costs, when reducing the fees in light of the success obtained. Section 28(b) specifically
requires that an ALJ base attorney’ s fees “solely upon the difference between the amount awarded
and the amount tendered or paid.” 33 U.S.C. §928(b). The ALJdid not apply thisprovision. Here,
the difference between the amount awarded and the amount tendered equal s future medical costsfor
psychiatric care, plus$736.50 and interest. Y et, the ALJ made no attempt to quantify the award and
take it into consideration when determining the amount of the attorney’ sfees award. Given the fact
that this limited recovery is the sole basis for recovery of attorney’ s fees under LHWCA § 28(b),
$15,500 in attorney’ s fees may be excessive.

V. CONCLUSION

For the foregoing reasons, we conclude that the BRB erred by not remanding Davis saward

of attorney’sfees to the ALJ for further examination. Thus, we GRANT Avondal€'s petition for

review, VACATE the BRB’ sdecision, and REMAND for proceedings consistent with this opinion.



